


Tips for
Presenting an

BY EMILY SUMNER

mmigration  practitioners ~ who

have recently submitted petitions

in the EB-1 classification for aliens

of extraordinary ability may have
noticed an uptick in requests for evidence
(RFEs), denials, and notices of intent to deny
(NOIDs), even when presenting cases that
previouslywould have been approved without
issue. The change in the adjudication process
is predicated on the infamous Kazarian
memo that U.S. Citizenship and Immigration
Services (USCIS) issued in December 2010.!
The propriety of USCISs Kazarian memo
provides rich fodder for discussion, but that is
not the subject of this practice pointer. Rather,
this practice pointer is premised on the fact that the
Kazarian memo rules, at least for the moment, so
practitioners should adhere to that guidance.

What Does the Kazarian Memo Say, Anyway?

The Kazarian memo instructs adjudicators to
bifurcate the analysis of the EB-1 cases. First, the
adjudicator must determine whether the beneficiary
meets at least three of the 10 criteria listed at 8
CFR §204.5(h)(3) (or whether the beneficiary has
achieved a “one-time achievement,” meaning an
internationally recognized award). If the beneficiary
does indeed meet at least three of the 10 criteria,
the game is not over! The adjudicator must then
conduct a “final merits” determination in which
he or she should review the evidence in the totality
to see if it shows that the beneficiary holds a
“high level of expertise” This is in contrast to the
“collapsed” approach that the memo says the U.S.
Court of Appeals for the Ninth Circuit rejected,
with “each type of evidence being evaluated
individually to determine whether the beneficiary
was extraordinary.” Id. at 3.

EB-1 Petition
to Avoid an RFE

What Is the Practical
Effect of the Memo?
The practical effect of the memo seems to be a

new rash of RFEs, NOIDS, and denials, even for
cases that previously would have been approved
with no issue. Now, instead of simply show-

ing that a beneficiary meets at least three of the

10 criteria, the prudent practitioner must now
document the prestige of the venue or media in
which the beneficiary’s work is highlighted or
recognized. For example, in a recent decision
based on Kazarian v. USCIS, 596 E3d 1115 (9th

Cir. 2010), the Administrative Appeals Office
(AAO) upheld the denial of an artist. In the fi-

nal merits determination, the AAO noted that
simply because the artist exhibited his work does not
mean that he meets the requirements for extraordi-
nary ability. The AAO stated that “it should be em-
phasized that a visual artist does distinguish himself
as among that small percentage who have risen to the
very top of the field simply by arranging for his work
to be displayed.... In this case, there is
no indication that the petitioner’s
works have consistently been
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featured alongside those

THE KAZARIAN
FRAMEWORK
DEMANDS A
HEIGHTENED LEVEL
OF ANALYSIS AND
DOCUMENTATION

OF THE PRESTIGE
AND NOTORIETY OF
THE PUBLICATIONS,
VENUE, OR MEDIA

IN WHICH THE
BENEFICIARY'S WORK
IS RECOGNIZED.

of artists who enjoy na-
tional or international
reputations, that he
has regularly partici-
pated in exhibitions
at significant venues
devoted  primar-
ily to the display
of his work alone,
or that his exhibited
work has been singled
out for critical acclaim
beyond the local —#»
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communities where he resided” The Kazarian
framework demands a heightened level of analysis
and documentation of the prestige and notoriety of
the publications, venue, or media in which the ben-
eficiary’s work is recognized.

Don’t Feed the Bears!
(The RFE Bears ... That Is)

Preparing a strong, well-documented case on the
front-end will reduce the chances of a bear of an RFE
or denial. Extensive documentation is key to staving
off the bears. The USCIS memo and recent AAO
decisions reference the two-stage process, making it
seem as if the “final merits” analysis is totally divorced
from the presentation of how the beneficiary meets
the criteria. However, this author has found it helpful
to include final merits analysis and explanation
immediately following each criterion, and explicitly
referencing the relevant supporting documentation
found in the exhibits. The balance of this article
outlines specific suggestions for making the “final
merits argument” for each criterion.

Documentation of the alien’s receipt of lesser
nationally or internationally recognized prizes
or awards for excellence in the field of endeavor.
In addition to the actual documentation of the
award, you will need to show that (1) the award is
national or international in scope; (2) that it is highly
prestigious; and (3) that the beneficiary received
the award as a result of his or her previous (i.e.,
already accomplished) excellence in the field of
endeavor. Note here that USCIS frequently dismisses
tellowships or similar academic scholarships, saying
that they are for training the beneficiary, not awarded
for extraordinary work already accomplished. To
clarify that the award in question meets the criteria
and will pass a final merits review, consider including:
o Letters from the person or organization that
made the award, explaining how the selection
process works, the size of the pool of applicants,
specific mention of why the beneficiary was
selected, with a special emphasis on the
previous accomplishment or research record of
the beneficiary;

o A print-out from the website of the awarding
organization that includes information about the
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application process and the selection process;

» Background information on the individuals
who sit on the selection committee; and

o Information about the accomplishments and
backgrounds of previous (or subsequent) awardees.

Documentation of the alien’s membership in
associations in the field for which classification is
sought, which require outstanding achievements of
their members, as judged by recognized national or
international experts in their disciplines or fields.
For this criterion, you must show that there is some
level of review of the application for membership
to ensure that the beneficiary has some significant
achievement in the field before it is accepted. If the
beneficiary could enter a credit card number and
join, it's not going to fly. To document this, you could
include:

« A print-out from the organization’s website that
shows the requirements to join;

o A letter from the president of the organization
outlining the requirements to join, the selection
process, and background information of the
people sitting on the selection committee; and

e A copy of the organization’s bylaws, showing
membership requirements.

Published material about the alien in
professional or major trade publications or
other major media, relating to the alien’s work in
the field for which classification is sought. Such
evidence shall include the title, date, and author of
the material, and any necessary translation. This
criterion is pretty self-explanatory. However, the
prestige of the publication or media may not be self-
evident, so include background documentation to
show the esteemed stature of the publication itself.
For example, consider including documentation of
the circulation of the publication, information about
the publishing organization, the organization’s
mission, an overview of the target audience, etc.
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Evidence that the alien is a judge of the work of
others in the field. Again, in addition to just showing
that the beneficiary has reviewed the work of others,
you must show that the venue in which he or she
reviewed is prestigious, selective, or influential. So, for
example, if the beneficiary has been invited to review
articles submitted to a peer-reviewed scientific journal,
include background information about the journal,
including the impact factor, if it is impressive. Or you
may consider including a letter from the editor of the
journal outlining how the journal selects reviewers,
and why he or she specifically invited the beneficiary to
offer a review. If the beneficiary has authored a review
article, submit documentation of the impact factor of
the journal in which it was submitted, or try to obtain
a letter from the editor explaining why the beneficiary
was invited to write the review.

Evidence of original contributions of major
significance. Many of the recent AAO decisions that
address this point state that not enough detail about
the specificity of the beneficiary’s contributions was
provided. Further, establish that the contributions
are original and significant. How to prove this? Make
your evidence work overtime! For example, numerous
citations to the beneficiary’s work is evidence that his
or her work is significant. Further, one should show
that the citations are widespread, not just limited to the
beneficiary’s circle of contacts. Submit charts or graphs
showing the number of citations from other countries
and/or continents to show the widespread acceptance.
Other ideas include submitting:

o Letters of recommendation from other experts in
the field, but only if they outline in great detail the
contribution and its significance;

« Copies of the patent if the beneficiary’s work has
been cited in it or he or she filed a patent;

«  Copies of e-mail exchanges between the ben-
eficiary and others in the field asking
the beneficiary follow-up ques-
tions from a presentation or
article;

o Evidence of positive
feedback or review
of work that the
beneficiary ~ may
have in connection

YOU MUST COMPARE
THE BENEFICIARY'S
SUCCESSES TO OTHERS
IN THE FIELD, AND SHOW
THAT HE OR SHE HAS
TRULY RISEN TO THE
TOP, AS COMPARED TO
OTHERS IN THE FIELD.

with a grant proposal, article submission, etc. This
may carry significant weight as it was not solicited
specifically for the immigration petition.

Evidence of authorship of scholarly articles in
professional or major trade publications or other
major media. Again, instead of just showing that the
beneficiary’s work has been published, also document
the esteemed reputation of the journal or media in
which it was published. Document the impact factor,
and give background information about the mission
of the journal, including details about the readership.
Highlight the credentials of others who have published
in the journal, if particularly well-known or well-
respected experts in the field have contributed.

Evidence that the alien’s work has been displayed at
artistic exhibitions or showcases. This criterion may
not specifically apply to scientists and researchers as
they do not “exhibit” their work at “artistic exhibitions
or showcases.” A practitioner should never recommend
that a professor or researcher beneficiary hang his or
her hat on this criterion. However, documentation of
a scientist’s presentations at national and international
conferences could be included under this criterion with
an argument that it also is clear evidence of his or her
original contribution of major significance. In keeping
with the overall theme of this practice advisory, be sure
to document the significance of the conference or exhi-
bition venue, as well.

Evidence of the alien’s performance of a leading or
critical role in distinguished organizations. If your
beneficiary plays a leading role, you can document this
by referencing the job title, perhaps salary (although that
is also a separate criterion), and by including a detailed
organizational chart showing that he or she reports to

a senior-most position within the organization
and that he or she oversees a large team
of subordinates. If you are docu-
menting that the beneficiary
plays a critical role, some
practitioners find it help-
tul to tie the beneficiary’s

specific contribution to
the overall mission of
the department in —»-
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which he or she works, or to the organi-
zation as a whole. You must compare the
beneficiary’s specific role and contribu-
tion to those of the other similarly-employed workers in
the organization, and explain clearly why the beneficiary
has played a critical role as compared to others. This can
be documented with highly detailed letters from the
president of the organization, department chair, or even
third-parties who have benefitted from the contribution.
Don't forget to document the prestigious reputation of
the organization. Do this by using rankings conducted
by third-parties, and by documenting the awards and
media recognition of the entity.

Evidence of a high salary or other significantly high
remuneration in relation to others in the field; and evi-
dence of commercial successes in the performing arts.
As outlined above for other criteria, it is not sufficient to
simply show that the beneficiary earns a lot of money, or
is commercially successful. You must compare the ben-
eficiary’s successes to others in the field, and show that he
or she has truly risen to the top, as compared to others in
the field. It can be very effective to include a letter from

Comments?
use your voic

a head-hunter or similar expert in the par-
ticular field who can attest that the salary
earned by the beneficiary far exceeds what
other similarly situated people in the same field earn.

Conclusion

Documenting a strong EB-1 petition in the post-Ka-
zarian world can be extremely tedious, and is certainly
not tree-friendly. However, by clearly documenting not
only the stellar qualifications of the beneficiary, but also
highlighting and explaining the prestige of the venues in
which his or her work is published, presented, and rec-
ognized, you not only create a package extraordinary in
itself, but also have a lesser chance of an attack of bears.\V

Emily Sumner is the founding member of Sumner Im-
migration Law in Richmond, VA. The author’s views do
not necessarily represent the views of AILA nor do they
constitute legal advice or representation.

1 USCIS Memorandum, “Evaluation of Evidence Submitted with Certain
Form I-140 Petitions; Revisions to the Adjudicator’s Field Manual (AFM)

Chapter 22.2, AFM Update AD11-14” (Dec. 22, 2010), AILA InfoNet Doc.
No. 11020231.

2 Matter of [name not provided], (AAO Dec. 2, 2010) at 18.
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